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Pursuant to Section I .429(f) of the Federal Communications Commission‘s (the 

“Commission” or “FCC”) rules: the Arizona Corporation Commission (“ACC”) hereby 

submits this Opposilion to the Petilions for Reconsideration of  the Commission’s Third R&O 

filed by Venzon Communications lnc., and A T B T  Wireless Services, lnc.(“AT&T”) 

Specifically: the A C C  requests that the Commission not reconsider its decision that State 

r e p l a ~ i o n s  that are inconsislent with the Commission’s will not be presumed preempted but 
IJo. of r;r.cies rec,’d 0 
Lis1 k?S3E will be considered for preemption on a case-by-case basis. 

1. 1 n t rod uction 

Verizon and AT&T ask the Commission IO reconsider its order and 10 make clear that 

all stale rules applying standards not consistent with those of the Commission are 

presump~ively preempted.’ Verizon, relying primarily on the Coniputer 11 case, argues that the 

goal of the Commission’s regulatory scheme will be thwarted by any State regulation that is 

‘See l/enion I Pertiion fa, Heconridernlion oj7hrrd Reporr ond Order zn CCDockei No 96-115 a1 I, Oclobci 21,2002 (Venzon Peimon) 



inconsislenl with the AT&T asserts that the Commission has two bases for 

presumplive preemption: ( I  1 the cost to carriers o f  complying with differing State and Federal 

regulation, and; ( 2 )  "the Commission's own interpretation of the First Amendment's 

application in the CFNl coniext provides a sirong reason lo ensure that stales do not impose 

undue burden on camer ' s  coinmercial speech."' The ACC believes States may during their 

consideration o f  CPNI regulalion have before them a record that demands an approach 

different from ihat of [he Commission io achieve a proper balance between privacy rights o f  

consumers and the burden iniposed on camer 's  commercial free speech rights. Further, the 

ACC bel iews while the costs o f  complying with both Federal and State law could be 

considered it i s  not a consideration which demands presumptive preemption. 

11.  States M a y  .4dopl More Restrictive CPNl Approaches  Than the FCC's \Yhicb 
Pass Consti tut ional  Musier Under  Cenfral Hudson. 

The Commission in its 7'hird R&OO:' adopled an approach to its enforcement o f  section 

2 2 2  of the 1996 Act. u ,hich I I  believes comports with the Uniled Stales Court of Appeals for 

the Tenth Circuit's holding thal any approach IO enforcement of  the provision musl meet the 

iest for protection of  coirunercial free speech announced in Cerirral Hudson.' The Commission 

adopled Its CPNI policy balancing competing privacy, competitive, and Firs1 Amendment 

righis. based on the record before 11. As stated by the Commission, the Commissjon "must 

acknowledge Ihal stales ma!; de\,elop different records should they choose to examine the use 

of CPNI for intrastale services."6 The Commission in declaring its intent to review slate CPNl 

rules for preemption on a case-by-case basis properly recognized a state commission may have 

before i t  a record that \vould allow the stale to impose consti~utional, stiicter regulations 

regarding CPNl notice and disclosure 

The Commission rec,onhmed i t s  earlier decision to preempt state regulation "where 

such r e p l a l i o n  would negale [he Commission's exercise of  11s lawful authority because 

' \ - e m o n  Pciliion ai  7.9  
' ATdT Pelillon ai  4 -5  

!oipienirninrion oj ihr Teiecornmuniiaiionr ACI o j  1 9 9 6 ~  Trle'o,nrnuniconons Cnrrier,' U J ~  o,f Curiomer Proprwiary herwork !,qorn7o:ion 
ond Olher Cusromer l+./uimarlon. Third Rcpori and Order and Third Funher Nollce of Proposed Rulemaklng, CC Dockel No 96-1 I S ,  FCC 
01-214 (re1 !uly25,2002) ( T h r d  R b . 0 " )  

' LIS M'ea. l n c  > '  FCC, 182 F.3d 1?24 (10"Cir. 1999). Cui  den& 530 V S 1213 (June 5,1000). 
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repla t ion  o f  the interstate aspects of  the matler cannot be  severed from regulation of the 

intrastate aspects."' In its Third Repon and Order, however, the Comniission removed any 

presumption that more stringent stale CPNl requirements would be "wlnerable IO 

preempi i on .338 

- 

As a result o f  the Tenth Circuit's decision in U.S. IVesesr v. FCC: any approach adopted 

by either the FCC or a slate commission must survive the scrutiny of a Cenrrol Hudson 

analysis.' This analysis must rake into account the burden o f  the selected approach on 

protecled c oinmercial speech: balancing carriers' commercial speech r ights with consumers' 

pni.acy rights. The Slale must be  guided by the Facts in the record before it. In the course of  

its in\.estigalionl the State may  find more evidence of harm to consumers, less burden o f  

c,ommercial speech, or a higher privacy jnteresl reflected in its record than that reflecled on the 

FCC's record. Any one. or a combination of any o f  these findingd, shifis the balance between 

carrier commercial speech ri_ghls and consumer privacy rights and may  lead a stale to the 

supponable  conclusion^ based on i t s  own Ceno.ol Hudson analysis, Ihat stricter approaches lo 

p ro~ec~ion  of consuiner CPNl are no1 conslirutionally forbidden based 11s record. The record in 

.4rizona's consideration o f  CPNl  illustrates this poinl.  

A. .hlore E\.ideoce of Rarm 

h i z o n a ' s  record shows that Qwest did not provide a bilingual notification or access to 

b i l inpa l  opeiators in its opt-out prosram for the twenty-five percent o f  Qwest's Arizona 

customers \?ho speak Spanish. The opt-out notice was included in information concerning the 

jmplenientation of new ai~ea codes: and so i t  was ofien overlooked as cuslomers read the area 

code informalion bui did not read the CPFl notice. The notice did not make clear to whom 

CPNl would be released and how j t  1vould be  used by ihe receiving party. The net effecl of 

these shoncomiiigs is lha t  consumers are harmed because they have been afforded no real 

opponunity lo prolecl their priyacy interesl i n  their CPNl as required under Section 222. 

Third CPNl Order a i  7 69 quollnp l,nplr,ne,irarron u f h e  Triecommunicarrons ACI o/ 1996 Telecommunicaiionr Comers'  Uze o/Curiomer 
P,-oprieia,?; h:etwori. InJorniarion ond Oiher Cusionie, ln/o,niaiion; and lniplemrnioiion qlihe h'on-Accouniinp SnJepords o/Secrionr 171 
272 o/ihP Communicorioni ACI of 1934. 01 omended, Second Repon and Order and  Furlher N o m  olPropored Rulernaklng. 13 FCC Rcd 8061 
( I  998) (CPNI Order) 
'Third CPNI Order a i  11 70 
' S r r ( i . 5  we-'!.lnc I' FCC. I S 2 F 3 d  1224 I1OU'Cir. 1 9 9 9 ) , C e r i  denied.530U.S.  1213(June5.2000)  
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B. Less Burden on Carrier Speech 

The slate may  adopt an approach concerning a particular disclosure of CPNl that has 

less burden on speech. Ariz.ona, in its petition for reconsideration, has asked the Commission 

to rcconsider i t s  stance on release of CPNl to unaffiliated third parties.” The Arizona 

Commission: based on its lec,ord, finds ihar carriers are not currently engaged in the release of 

CPYI to unaffiliated third parties. The ACC believes i t  would be difficult: i fnot  impossible, to 

adequa~ely in fom ihe cuslomer gf all of the potential disclosures that could occur under a 

polic!. which allowed disclosure to any unrelaled third party without written consent prior lo 

each specific release. Because carriers in Arizona have indicated they are not currently 

engagcd in such disclosure: the burden on speech would be  minimal. 

C.  Increased Prij’acy lorerests 

States may  have established an interest in privacy beyond that provided under the 

Federal ConstituIion. For instance. as specifically noted by the FCC,” Arizona citizens enjoy a 

stale constitutional right IO  privacy,12 Consideration of  h z o n a n s ’  rights Io pnvacy in [heir 

CPNl led the Arizona Legislature to pro\,ide “that, notwithstanding any other law,  customer 

information, account  i nfomiation and  r e la~ed p ropnetary i nformation a r e  c onfidential unless 

specifically waived b y  the customer in  writing.”” Arizona consumers have expressed serious 

concerns regarding disseminalion of their CPNI by carriers in Arizona. Their constitution and 

statutes reflect an interesl i n  !he prolection of their private affairs that is greater than that 

afforded them by their federal constitution and laws. Because States may develop different 

records in their examination of  CPNl for inrraslate services: the FCC’s choice not to apply an 

auiomatic presumption Is the correcl one 

111. loronsistent Slate CPNJ Regulation \!‘ill Not Neressarily Interfere With the Goal 
of the FCC’s CPNJ Regulatory Scheme. 

‘“Arizona Corporation Camrnlsslon’r Pelinion lor Clanr8rat)on andlor Reconsiderailon oi lhe Third CPNl Order,  No\,embcr 7, 2002 
‘ I  Third CPVI Oider  ai  171 n.164 
I’ 4nicIc II, 6 8 a i  the Arlznna Con5ilruilnn provides >ha, “Inlo perron shall be diriurbed i n  hlr prlvale airairs. 01 his home Invaded. 

I’ A . R  S 6 40-202 C 5 
wlhoul 2u iho r i t yn i l aw”  
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b‘erizon relies on the justificalions expressed by the FCC, and agreed with by the Court 

of Appeals for !he District of  Co!umbia,I4 for preempting inconsistent stale regulation 

respecting the tariffing of  CPE.” to suppor~ its argument thai the Commission musi preempt all 

inconsislent CPNl regulation.“ The justification advanced by the Commission in Compuier 1I 

was thai ilie “objectives of the Conipu/er 11 scheme would be frustrated by state tariffing of 

CPE.”” The Cornmission in Com,w/er 11, found that the “efficient utilization and full 

explojiaiion of the inlerslate tele,cominunications network” was advanced by encouraging 

competition in the CPE market.” The Commission found that only when CPE and 

transmission charges were coinpletely separate would customers select the CPE most suited to 

that individual customer from amcng the competitors marketing CPE.I9 The Commission 

concluded lhtt inclusion of  an\) CFE charges, whether CPE used for intrastate or for interslaie 

purposes: would influence consumer choice and be hannful to competition.20 The 

Commission‘s approach io ad\.ancing cornpetition in ihe CPE market was to adopi a federal 

~ ~ e ~ u l a t o r y  schcme ofremo\ . ine  CPE from tariffs. The only way to ensure CPE was no longer 

ianffed was io preempi stales from doing so. The D.C. Circuit agreed: staling thai “when state 

rrgulation of inrraslate equipnien~ or facilities would interfere with achjevement of a federal 

repula~ory goal: ihe Coiiiinission’s jurisdiction is paramount and conflicting stale regulations 

must necessarily yield to the federal repula~ory scheme.”” 

The goal o f  the federal regula~ory scheme concerning CPNI 1s 10 adopt a method of 

cusiomer notice and appro\.al while “balanc[ingJ carriers’ First Amendment rights and 

consumers‘ privacy interests so as to pennii camers  flexibility in their communications with 

their customers while providing the level of proiection to consumers’ privacy inlerests that 

C o n p s s  envjsioiied tinder secijon 2 2 2 . . ’ 2 2  As [he Commission has noled! and the ACC has 

affirmed above, a record may  be established a t  the Siaie level tha t  causes some shifi in the 

I’ .Se? Conpier -ond  Conin~ilnicai~on.~ lnduriq A S J ’ ~  I, FCC. 653 F . i d  158 ( I  982)  
I’ Anirndmml q’Seciiun 04 702 o/ ,hr Con~mrrr~on ‘8 R u l a  ond Reploirons C’Compulcr ll”), Memorandum Opinion and Order on Funhcr 

“ S e e  \‘enion Pcilnon a i  pp. 7 . 1 2  
’ Cumpuler ond Communicolioor lridurrq AS:’” Y FCC, 693 F.2d ai  214 
’‘ Cmrlpurer ii F~,raiDr.cis8on. 77 F.C C.2d ai 429. 
“id ai  4 4 2 4 3  

Rtconr8drrai8on. 88 F.C.C 2d 512, f 83 n 34 11981) 

.‘ T h r d  CPNl Older ai  71 I 
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balance between the cainier’s First Amendnieni rights and consumer’s CPNl privacy interests, 

such 2s a demonstration of increased harm to the consumer: a higher privacy interest based on 

Stale law, or a lesser burden on carrier speech. A State may reasonably conclude based on 

such a record lhat an approach difrerent from that adopted by the FCC, possibly an approach 

requiring opt-in and/or an approach requiting opt-in for each disclosure 10 any unaffiliated 

third party, properly balances the competing interests and fulfills the goal o f  Section 222 of the 

Act. In o ther words: t here are d i f f e m t  approaches 1 o a chieve t h e  s a m e  r egulatory goal o f 

Seclion 222.  Unlike. the CPE lariffing case: These approaches can co-exist without interfering 

with one another. 

11 is also imponant to note that the preemption issue considered in Coinpuler I1 was not 

\\:Iiether o r  not the FCC was required to preempt, but rather the issues concerned the FCC’s 

junsdjclion and justificaticn for preen3plion.” The holding of the case means that the FCC has 

the jurisdiction to and with justification may preempl inconsislent state law when that stale law 

uould interrere with achIe\,ement of a federal regulatory goal. I t  does not sland for the 

proposition lhat under an!; particular set of facts the FCC inus1 presump~ively preempt 

inconsislent State reguls~ion.  The  ACC believes i t  is clearly within the Commission’s 

discretion io choose to review inconsislent state law for preemption on a case-by-case basis. It  

is panicularl!; appropriate for the Coinmission to do so when i t  is clearly within ihe realm of 

possibilit\,. a s  i I i s h ere. I hat d ifrering S tale a n d  Federal R egulalion m a y  co-exist a n d  work 

loward Ihe same regulatory goal 

J \ j .  The Cos1 IO C a r r i e r s  of Complying With Inconsisten1 Sta le  L a w  Should Not 
D e f e r m i o r  the  FCC’s Preernp1;ob Approach.  

AT&? argues that the Third R&O has eliminated an existing presumption of 

preemption u’ithout deicnnining the cost burdens s u p p o r h g  a prior presumpiion of 

preemption had lessened.24 The ACC does not believe i t  was necessary for the 

Commission lo d e l e m i n e  the burden of complying with different state CPNl approaches 

had Iesscned in its coiisideration o f  the Third R&O to have reasonably concluded the 

.! See Conipuier //, 693 F 2d a l  214 
’* AT&T P c m o n  al 4 
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presumption should be  removed. In its Second R&O, the Commission adopted an opt-in 

approach io the notice and disclosure of consumer CPNl.  In that conlext, Ihe 

Comniission also slated that  any slate CPNl regulation containing stricter limitations 

would be "vulnerable 10 preemption."" On reconsideration of the Second R&O, the 

Commission again slated thal additional limitations would be  subject to preemption while 

affirming its inlent to implement an opt-in approach.26 

The Commission noted in the Third R&O that under the opl-in approach adopted 

in the Second R&O. "the only more reslrictive approach that could be adopied . . . would 

be express wnnen  approval."" Because express l a i t t en  approval was the only more 

restnciive method open t o  the Stales, the Commission stated its inlent to preempt any 

more i~eslriclive limitations. In other words: the Commission stated i l  would preempt my 

requiremen1 that a cam'er obiain express wrirten consent. With the introduction into the 

balance of the Cenrral Nud.ron analysis by [he  Tenih Circuit, the Commjssion adopted an 

opi-out approach 10 all  but third parry release. 

The Siaies now3 may choose a more resiriciive approach to CPNl nolice and 

djsclosure by a dopting a n  opt-in approach in some or al l  of those inslances where the 

Commission has adopied an opl-our approach. The Commission has appropriately 

adapted iis preemption approach to lake into account the additional options available io 

the Siaies. As the Coinmission has clearly slated, and as is detailed above, i t  is en~irely 

possible for a Stale 10 find based on the  record produced in its invesligatjon into carrier 

CPA'I praciices, thal opl-in serves Ihe subslaniial siale jnteresl ofproleclion of the CPNf 



piivacy rights and is no inore extensive than necessary lo protect thal interest. The  

Commission's decision to presume preemption where State's CPNl regulation required 

express written appro\'al. and IO not presume preemption where i t  is entirely possible a 

Siale's record may suppon a n  opl-in approach in reasonable. I t  is this issue, and noi the 

cost issue th21 has d r iwn  the Commission'.s pas1 and present decisions on preemplion. 

Therefore, the Conmission Is no1 compelled to make any cost finding before changing its 

order regarding presumplive preemp.iion. 

Yotably. i l  i s  not Ihe Commission's approach to preemption thal causes any 

add i~ io i i a l  camer  expense fJom conipijance with differing CPNl approaches. The carrier 

is free to uijlize a consjslenl approach lhroughoul its lemtory by adopting the least 

xstricrive approach lhal salisfies all Stales in which il operales and applying thal 

approach throughout its terrilory. Further, i l  is unclear to this Commission, tha t  camers  

will he burdened with any additional cost burden of consequence if comp1)ing with 

differing CPNl regulations. Cam'ers ] l a w  presenled no evidence in Arizona, or al the 

FCC. that compl!hg w i t h  differing Siale CPNl regulation causes any consequenljal 

increase in cos1 

\:. Conclusion 

The Commission's decision 10 consider preemplion on a case-by-case basis with 

no presumption o f  preemption is ieasonable considering the possible eventuality o f  

Slate's bcing presenled with a record indica~ing opt-in is a n a r r o ~ l y  tailored approach 

properly balancing caniers' coinmercial speech and consumers' CPNl privacy inierests. 

Stale C P M  reg la l ion ,  e w n  if more limiling than Ihe FCC's,  can co-exist with the FCC's 

wilhoul inierfenng with the FCC's goal of proiecting consumer's privacy inieresis. The 

decision properly adapis Ihe Coimiission's preeniption approach to f i t  its shift from an 

opr-out approach to an opt-in approach. The removal of the presumplion correcily 
8 



re,conizes that  State commissions may now adopt a more limiting approach without 

requiring the consumer’s express wntlen approval. The carriers have not demonsirated 

any c,oi~sequential financial burden of  complying with differing State and Federal CPNl 

regulation and may negale any such financial burden by choosing an approach ihat 

satisfies both the Slate and Fedcral regulaiibns in  its operating iemiory and applying that 

approach throughout. The  ACC urges the Commission to decline to reconsider its Thll-d 

R&O as I t  pertains io the removal of a presumption of preemption of inconsistent State 

CPNl i~eg  u lat j on s. 
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CERTIFICATE OF SER\’lCE 

I do hereby certify that 1 have this 24th day ofDecember? served all panies to this 

action with a copy of the foregoing OPPOSITION TO PETITION FOR 

RECONSLDERATION by placing a true and  correction copy of the same in the United 

Stales Mail,  Postage prepaid. addressed to the paflies listed below: 

Janice Myles 
Common Carrier Bureau 
Federal Communicalions Commission 
19191 M Street, Room 544 
Washingion. D.C. 20554 

34arlene H.  Donch 
Secretary 
Federal Communications Commission 
Room 222 ~ Stop Code 1 1  70 
1919M Street: N.W. 
\Yashington, D.C.  20554 

Qualex ln~emational 
The Portals. 445 12‘h Street. S.E 
Room CY-BO2 
Washington: D.C. 20554 

i s /  Garv H.  Honon 
Chrisiopher Kempley 
h4aureen A. Scon 
Gary H. Horton 


